the Secretary of Labor to develop mandatory safety standards
to protect the nation's miners.  The Secretary, in his
wisdom, has so far not seen fit to require the installa-
tion of dead man switches on personnel carriers.  Therefore,
the inoperative dead man switch complained of herein was
not required to be installed on the jeep to begin with, and
could in fact have been completely removed by the operator
at any time.  The only violation herein involved leaving the
switch on the jeep in an inoperable condition.

In this one case, the Secretary takes the position that
this is a "significant and substantial" violation of the
mandatory standards "reasonably likely" to cause a "fatal"
injury.  Yet, at the same time, the Secretary admits that
the dead man switch is not a required piece of equipment on
this jeep and in fact other jeeps are operating without one
in the same mine, apparently with the Secretary's blessing.

I conclude that if it truly is a "significant and
substantial" safety hazard to operate a personnel carrier
with an inoperable dead man switch, the Secretary, by regu-
lation, would require such a switch in the first instance.

At the hearing, the Secretary's counsel argued that a
jeep that has an inoperable dead man switch is not the
equivalent of a jeep without such a switch at all, because
of the potential for reliance on the availability of the
switch and the assumption that it works.  A case for this
position possibly could be made.  However, the evidence
adduced at the hearing was to the effect that the only
accident that any witness could recall involving a throttle
sticking open was on a vehicle that didn't have a dead man
switch installed, and therefore was presumably not in vio-
lation of anything.  The only other evidence on the sig-
nificance of this violation was an opinion which -was not
factually supported in the record.

The test is whether this violation has a reasonable
likelihood of resulting in serious injury.  I do not find
any evidentiary support for that in this record and there-
fore I do not find that the violation was "significant and
substantial." Mathies^Coal Company, supra.

Civil Penalty Assessment

On the basis of the foregoing findings and conclusions,
and considering the criteria contained in section 110 (i) of
the Act, respondent is assessed a civil penalty in the
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